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Effective date: This regulntion is effec~
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It 15 hereby certified that the impact

does not meet the mBation impact cri--

teria for major rules or regulations.
Dated: Beptember 2, 1976, =
‘. JacE ECKERD,

Administrator of General Services. .- .
" ble client with & fee-generating case.
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Title 45-—Public Welfare -

CHAPTER XVI—.EGAL SERVICES
CORPORATION -

PART 1609-—FEE-GENERATING CASES

The Legal Services Corporatiocn was

established pursuant to the Legal Serv-
{ces Corporation Act of 1874, Pub. L. 83~
355, 88 Btat. 378, 42 U.B.C. 29062056
(“the Act™). 8ection 1007(hk) (1) of the
Act, 42 U.8.C. 2996f(b) (1), prohibits the
use of Corporation funds to provide legal
assistance with respect to any fee-gene-
rating case, except in accordance with
guidelines promuigated by the Corpora-
tion, ‘
On May 5, 1976 (41 FR 18528) a pro-
posed regulation on fee-generating cases
was published. Interested persens were
given until June 3, 1976 to submit com-
ments on the proposed regulation. Al
comments received were given full con-
sideration, The following issues were
among those considered before adoption
of the fingl regulation,

PURPOSE

CGienerally the private Bar is eager to
arcept contingent fee cases and cases in
which there may be an award of attor-
neys fees to be paid by the opposing
party pursuanf to specific statutory au-
thorization. However, there may be in-
slances when no private atéorney is will-
ing to represent an individual, because
the recovery of & fee is unlikely, the po-
tential fee too siall, or for some other
reason. The Aet reguires the Corpora-
ton to issue guidelines to insure that
eligible clients will be able to obtain
legn] assistance in such cases, with ap-
propriate safeguards to prevent legal
scrvices lawyers from competing with
the private bar when private represen-
tation is in fact avallable.

The definition of “fee-generating case™
In §1609.2¢a) includez every situation
In which an attorney reasonably may ex-
becl to receive m fee for services from
kLY source except, the client.

SAFEGUARDS

Scction 16093 prohibits representa-
tuh in a fee-generating case unless other
Mequute representation is unavailable.

tion 1609.4 sets forth the cireumstan-
E:u In which s fee-generating case may
i &ccepled. The principal safeguard s

Le requirement that either the client
& the reeiptent attempt to find private
Fepresentation through the Jocal lawyer

+
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referral service, or by request made to
two private lawyers. Referral need not
be attempted, however, If the reciplent

- kmows from past experience that it would

be futile because the case 1s of a type that
private lawyers ordinarily do not accept;
and referral may be postponed if emer-
gency circumstances require mmediate
action, Referral is not required when &
client is obliged to phy a fee hefore a
case will be considered. The provision
_ should encourage local referral services
" and members of the pfivate Bar lo waive
. their customary fees for initial consul-

tation when & reclpient refers an eligi-

“'When recovery of damages iz not the
-principal object of a case, a request for
soimetimes may be necessary,

" for tactical reasons; or because & latent

counterclaim 1s discovered in the course
of representation. Referral in such cases
is rarely feasible, and requiring that it
be attempted is an unnecessary adminis-
trative burden the Commitiee decided
not to impose. -

Awards or Fees or Costs

In recent years statutes have begun to
. Include provisions for the award of at-
torneys’ fees to successful plaintiffs, and
§ 1809.5 encourages legal seryices pro-
grams to take advantage of this trend.
Such cases are subject to the safeguards
in § 1609.4 applicable to all fee-generat-
ing cases, but if referral is not possible,
a recipient may take the case and may
accept an award of attorneys’ fees. The
proceeds must be remitted to the recipi-
ent, used solely for purposes authorized
:;)iy the Act, and reported to the Corpora-
on.

Recipients are encouraged to take ad-
vantage of statutory provisions for atter-
neys’ fees. Many courts have held that
the fact that an sttorney did not charge
& fee to the client does not disqualify the
attorney from receiving a fee under such
statutes. See generally: Tafte v. Depart-
ment of Social and Health Services, 85
Wash., 2d 161 (1975) and cases clted
therein: Holtt v. Vitek, 495 P.2d 219 (1st
Cir. 1974); Miller v. Amusement Enter-
prises, Inc., 428 F.24 §34 (5th Cir, 1970) ;
Comment, “Award of Attorney’s Fees to
Yegal Ald Officers,” 87 Harv. LR. 411
(1873) ' Awards to reciplents will in-
crease their resources, and may enceur-
age private atiorneys to undertake simi-
iar cases on behalf of eligible clients. A
recipient’s tax status will not be &f-
fected by its ncceptance, and use for
Program purposes, of fees awarded in
cases undertaken for eligible clients.

The disclaimers in § 1609.6 (a) and
(b) ‘clarify the intention of the original
draft. Section 1009.8(c) is new. It was
added in response to suggestions that

1 To the extent that the basis for the award
In federal chses 16 the “private attorney gon-
eral” theory they have been rendered ob-
wolets by the decision in Alyerka Pipeline
Service Qompany v, The Wilderness Soclety,
421 U.B, 240 (1875); but Alyeska (id not
undermins the principls that legal services
programa are entitled to equal treatmént
with private satiorneys when there is siatu-
tory suthorization for sn award of fees,

-~
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such s prdvislon would encourage desir-
able cooperation between reciplents and
the private Bar, A private tawyer may be

_reluctant to undertake a low-fee case In

a possibly novel ares of the law without
the assurance of assistance from s re-
cipient. By permitiing a recipient to
ghare its expertise with the private Bar,
the Corporation can, without expending
fts own resources, increase the number
of lawyers savailable to serve the poor.
In such cases it seems appropriate to al-
low the revipient to shiare in any wward
of stterneys’ fees that may be mii(h N
Sec. S N L

1809.1 Purpose; . oo
16082 Definitions. .o . o

16083 Prohibition. - 5 s .
1809 4 . _Authorizsd representation in.p feg-

generstifigcame. v .o .. .oa

16095 Acceptance of fees. T LT
1609.6 Accoptance of reimb t. ¥
18097 App‘liestlon;__w - . A
AvuTHoRrrY: Hec. 1007(b) (1), {42 USB.C.
ao08f(b){1)). . )

§1609.1  Purpose.

This part 18 designed to insure that
recipients do not compete with private
attorneys and, at the same time, to guar-
antee that eligible clients are able to ob-
tain appropriate and effective legal as-
sistance, :

§ 1609.2 Definition.

“Fee-generating case’” means any case
or matter which, if undertaken on behslf
of an sligible cllent by an attorney in
private practice, reasonably may be ex-
pected to result in a fee for legal services
from an award to a client, from public
funds, or from the opposing party.

§ 1609.3 Prohibition.

No recipient,“sha.ﬂ use funds received
from the Corporation to provide legal as-
sistance in a fee-generating case unleses
other adequate representation is un-
available, All recipients shall egtablish
procedures for the referral of fee-gener-
ating cases, :

§ 1609.4  Authorized rq)-reaenuﬁoh ina
fee-generating case.

Other adequate representation &k
deemed to be unavailable when (a) The
reciplent has determined that free rvefer-
ral is not possible because:

(1) The case has been rejected by the
local lawyer referral service, or by two
private attorneys; or

{2) Neither the referral service nor any
lawyer will consider the casé without
payment of a consultation fee; or

{3) The case is of the type that private
attorneys in the area ordinarily do not
accept, or do not nccept without prepay-
ment of a fee; or <

(4) Emergency circumstances compe!
immediate action before referral can be
masle, but the client {5 advised that, if
appropriate, and consistent with profes-
sfonal responstbility, referral wijl be at~
tempted at a later time; or

{1 Recovery of damages is not the
principal object of the casp and & re-
quest for damages is merely pncillary to
an action for equitable or other non-
pecuniary relief; or inclusfon of & eoun-

Hld
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hrdshrmﬁn(dmhm
for effective defonwe or because of ap-
plicabis rules governing joinder of couan~
terclaims; or ‘ :

{¢) A court appoints a recipient or an
employes of a recipient pursuant to a
mmaaomrtnnenrpuueeo{eqml
Mwmnwmmmmejw

llm-s Ampnnceofleeo. .
(a) A recipient may seed and accept &

fee awmrded or spproved by & court or
-dmmmuummmmm.m-
tlement, it

(1) The mquh'ement.s or § 1609.4 are

met, and
{2) Funds received are pot used for
purposes prohibited by the Act, and are
lccmm&edrormmemmrdlmtedby
the Corporation.
(b} nslesllfeeun.mdadortp-
mvadbya or adrhinistrative body.
H shall be remitted mpt!y to the

rectplent.

£ 16096 Acceplance of - reimlmrsemenl.
Whmamormttu‘mbjaettathh

may accept
elient for out-of-pocket: costs and ex-
mmwmoounecuon with the
case or matter, i

e(:.) mmmam:atllmm
m
(b)mmenthuam'eedinwﬂﬁncto
reimburse the recipient:for such costs

and expenses.
§ 1609.7 Application.

Nothing in this part shall prevent are-
. clplent from

(a) Requiring a client to pay court
fees when the cllent does not qu.allfymto

proceed in forma pauperis under
rules of the jurisdiction; dr

(b) Accepting a fee In p case that was -

mitiated prior to adoption of this part;
or

(c) Actlnga.um—coun.sql wlthaprivate
sttorney when sppropriate, and accept-
Mputofmteematmymulttrom
% shared cang.

Effective date: This part beeomead—,

fective on October 12, m'o.
| President,

Legal Services Corporabion.
PR Doc.7-20008 Filed $-0-76;8:46 am]

‘ !
Secthon 1007(b) (1) of the Ast restricts

the wee of Corporstion tn criminal
procecdings. ’

- FEDERAL MEGISTER, VOL 41, NO. 177—FRIDAY, SEPTEMSER 10, 1974
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A proposed regulation was published on
June 11, 1978 (41 FR 23713-9), and I~
terested persons were given until July
12, 1978 to submit comments. ARl com-~
ments received were given full consid-
eration hefore adoption of a final regule-
tion, The following issues were among
those considered.

Derivition

~ An initial policy question was whether
to leave the scope of the prohibition
against criminal representation to the

varying definftion of “criminal” in state
and federal law, or to adopt a uniform
definition. Conslstent with the Corpo-
ration’s policy seeking uniformity {n ap-
pHeation of the Act and its regulations,
a uniform deflnition has been adopted,

Many minor infractions, such as hous-
ing, sanitation and traffic law violations,
that are punishahle by no more than a
fine, are besically civil in nature, They.
are treated as civil in somne states and
ir the Model Penal Code, and the ABA
recommends their removal from crimi-
nal codes, “ABA Report, New Perspec-
tives on Crime” tv {1872). Because the
Carporation believes such offenses are
basically civil in nature, and because
the imposttion of & fine may be extreme-
ly burdensome for the clients of legal
services programs, the regulation per-
mita representation of defendants
such cases. .

The deflnition in the original draft
has been amended to exclude cases prog~
ecuted by private citizens to vindicate
claims that are civil in nature, even
though criminal sanetions or procedures
may be provided by some states. Exam-
ples ars child support and alimony cases.
The change 13 consistent with the Con-
ference Report, which states that the
conferees understood ‘“criminal pro-
ceedings” to refer to actlons brought by
governmental units,

The definition may leave a gap between
cases whers legal services lawyers can
provide representation, and those where
the Sixth Amendment right to counsel.
in criminal prosecution applies, because
the Bupreme Court has mxested that -
the Bixth Amendment ls
when Imprisonment 15 unlikely, although-
authorized, _“Argersinger v. Hamlin,”
40'1 U8, 25 (1075). Recognizing that gap,

tion still bellevea that legal

the Corpors .
services lawyers should not participate in.

cmes where an alternative jall sentenca-
s authorized, even thoush they are are
guably civil in nature. The Corpors-

- tion's vesources are too limited to accept
the substantially expanded quasi-crimis
nal caselokd that might result #f such -
. representation were .

: ummﬁmnﬂmmmﬂm

- tion actuslly should oceur la.s question:

for a recipient to decide on the basts of
mownnrhﬂuesnndmoum.mdﬂm
nnua.bmvdou:erm ud:hne.jn
the community.

inapplicable ;

ma) complaint, indietment, or informg.,
tlon. Cholce of this point was l'u,ggqu
by the BSupreme Courts deciston gy
“Kirby v. Ilinois,” 408 US. €82 (1972)
where the Court explained that Ty,
initiation of judicial eriminal proceeq.
ingn is far from & mere formallsm, It 14
the starting paint of our whole system

is this poiut, therefore, that marks u“
commencement of [al ‘criminal proge.-
cution' * * * ." 408 U 8. 639,

AvUTEORIZED REPRRSENTATION

The legisiative history makes it clear
that certain limited exceptions to the
general prehihition agiinst criminal rep.
resentation wers intended.

In geographic areas where there s no
Public Defender, and there are relative.
ly few lawyers available, & legad services
lawyer nmay be required by a court to ac-
cept appointment to repressnt an indl-
gent defendant. If appolntment i3 made
pursuant to & statute or & court rule or
practice of general applicability to all
attorneys in the jurisdiction, § 1613.4(a)
permits & legal services lawyer to fulfilt
an attorney’s responsibility as an officer
of the court, as long s criminal repre-
sentation is not tneomhtent with t.he pri-
mary responsiiiity of the legnl services
program to provide assistance to eligible
clients in civil matters.

Occasionally a noncriminal matter ur.-
dertaken on behalf of a juvenile evolves
into s criminal proceeding (as for exam-
ple, when a court walves juris-
diction). Bection 1613.4(b) permits con-
tinued representation of the Juvenile in
the criminal _proceeding, if required by

ty.

Bectlion 1613.4(¢c) waa ndded to permit
representation, if require¢d by profes-
siona} responsibility, in a case in which
& criminal charge directly arises out of a
civil matter iIn which a cltent has re-
ceived or Is recelving legal assistance
' from & reciplent. |

“*Phis Part does ot prohibit legal as-
siztance with réspect to any matters that

criminal

Rhay.” 339 UA, 128 (1067, parole rev-
Morrissey v. Brewer,” 408 U.S.

ocation, ¢
4M1 (19%D), or relief from uu;m condi-
tiomotconﬂnanent. -

e S
-,

AUTEORIIT: &c. lmmu), (u us.C
M(h)m). L
!l‘!&l Purpess.: o

“Thid part is designed h\!n.lum that
Corporation funds willk nod by used to
. provide Jegal assistaos with réspect 10

mmumuthhmrtdmmt‘ crimingd procesdings unless such aasist~

mmmmmmmumm
procecdings have been initinted by for-

ance Is roqiived e part of an stiorney's
Muumuum




